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You Said What?!

Presenter
Presentation Notes
[Jennifer intro webinar, tools, and speaker] [Jennifer intro webinar, tools, and speaker]  [Barbara:] Welcome to RLI’s Design Professional Learning Event – You Said What?! What you say in a representation or warranty is what you get, DPLE 178.As we get started today, we’d first like to thank our RLI insureds who are participating for placing your insurance with RLI Design Professionals.  As a free service to our insureds, we provide a recurring series of webinars designed to help you complete 10 premium credit points during each policy period. Each one-hour Design Professionals Learning Event earns an insured three premium credit points.  For more information on our premium credits, please consult your insurance broker after the program.



RLI Design Professionals is a Registered Provider with 
The American Institute of Architects Continuing Education Systems.  
Credit earned on completion of this program will be reported to 
CES Records for AIA members.  Certificates of Completion 
for non-AIA members are available on request.

This program is registered with the AIA/CES for continuing professional education.  
As such, it does not include content that may be deemed or 
construed to be an approval or endorsement by the AIA of any material 
of construction or any method or manner of handling, using, 
distributing, or dealing in any material or product.  Questions 
related to specific materials, methods, and services will be 
addressed at the conclusion of this presentation.
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Presenter
Presentation Notes
This is an AIA-approved continuing education program.  In order to receive credit from AIA for participating in this course, please be sure that you’ve already reported your AIA member numbers to us.  If you haven’t done so already, you may send a chat message to Jennifer (our host) now.  If you don’t have the member numbers readily accessible, you can follow up with an email to Jennifer after the session is over.  All non-AIA members attending today’s session will receive a certificate of participation by completing the post-course survey.  We hope that you will use this certificate to support self-reporting your activities to your state’s professional society.  



Copyright Materials

This presentation is protected by US and International 
Copyright laws.  Reproduction, distribution, display and 

use of the presentation without written permission 
of the speakers is prohibited.

© RLI Design Professionals
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Presenter
Presentation Notes
Please note that this program is protected by copyright.  Reproduction without our consent is prohibited.



An Interview With

Subject Matter Expert

Rebecca Kim
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Presenter
Presentation Notes
Our subject matter expert today is Rebecca Kim. Rebecca received her Bachelors Degree from University of Maryland. She also attended Antonin Scalia Law School, George Mason University in Arlington, VA. Prior to joining RLI, Rebecca was involved with policy development at Department of Transportation and the IRS. 



Course Description
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This course will review the types of representations and warranties 
written in contracts, the risk they pose, and the actions that design 
professionals could take to reduce liability. 

…one who undertook to design and 
oversee a construction project for another 

impliedly warranted the design and 
quality of construction despite the lack of 

privity between the parties.

“
”Tommy L. Griffin Plumbing & Heating Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 56, 463 S.E.2d 85, 89 (1995)

Presenter
Presentation Notes
You may not know it, but your contracts with clients may create implied warranties to third parties with whom you have no contractual relationships with. Tommy Plumbing and Heating v. Jordan, Jones and Goulding, which we’ll discuss more in depth later on in this session, is a great example. In this case, a contractor was permitted to pursue an action for breach of an implied warranty against an Engineer, despite a lack of privity, or a contract, between the parties.  Both the engineer and the contractor were hired by the City of Charleston for the construction of a water trunck, so while both had a contract with the City, the engineer and contractor were not in privity of contract with each other. Despite this, the court held, “Engineer designed the project specifically for the County of Charleston. Engineer supervised the construction. Engineer had the right, among other rights, to inspect the construction and to halt construction. Under these facts, [the] Engineer owed a duty to the contractor not to negligently design or negligently supervise the project.” In finding for the Contractor, the court held “we specifically recognized that if a party furnishes plans and specifications for a contractor to follow in a construction job, he thereby impliedly warrants their sufficiency for the purpose in view.” For these reasons, the Contractor was permitted to pursue a breach of warranty claim against the Engineer despite a lack of privity between the parties.  Now, many of you may never face this scenario since design professionals generally don’t have the right to inspect and halt construction. But know that in certain situations, such as when you undertake a greater amount of construction phase services, you may have an exposure for implied warranties, despite the fact that you neither made such express assurances nor even had a contract with the party filing a claim. This course will provide a quick overview of the liabilities that representations and warranties in a contract may pose, and discuss the ways that employees and employers in design firms can mitigate those risks. 



Learning Objectives

Participants in this session will:
1. Identify the various types of representations, and 
warranties as relevant to design professionals; 
2. Study case law to understand how the nuanced rules 
of representations and warranties may apply to design 
professionals;
3.  Discover the liabilities created by a breach and how 
damages are calculated in such an event; and
4. Learn how design professionals can manage and 
mitigate their liability when drafting representations 
and warranties. 
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Presenter
Presentation Notes
Through this session, we’ll introduce you to the different types of representations and warranties and discuss what happens when a misrepresentation is made and a warranty is breached. We’ll also study some case law to see how courts assess claims about representations and warranties and explain how damages are calculated to help you ascertain what your liability could be in the event of a breach. And last but certainly not least, we’ll provide some tips on how to mitigate liability when drafting representations and warranties in your own contracts. 



Policy Exclusion

This Policy does not apply to any Claim(s):
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h. Express Warranties or Guarantees
based upon or arising out of any express warranties or 
guarantees. However, this Exclusion does not apply to a 
warranty or guarantee by the Insured that the Insured’s 
Professional Services are in conformity with the standard 
of care applicable to that Professional Service.

Presenter
Presentation Notes
In addition to implied warranties, like the one we saw in our previous example, your contract with a client may contain express warranties – written guarantees about the quality of services you’ll be providing. Know that these may pose an uninsured liability for you, due to the carve out under RLI’s professional liability policy for “warranties or guarantees NOT in conformity with the applicable standard of care.”
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Breach in the Standard of Care

Duty

Breach

Causation

Damages

Reasonable judgment 
and skill

Failure to meet 
standard of care

Presenter
Presentation Notes
Another thing to keep in mind is that in the event of a claim, a breach of warranty may be easier and less costly for an opposing party to establish than a breach in the standard of care. To establish a breach in the standard of care and prevail in a negligence claim, an opposing party must prove 4 things. (1) duty; (2) breach; (3) causation; and (4) harm. The first part, “duty” is imposed by law. That duty is that all professionals meet the standard of care. Absent a contractual agreement that elevates the standard, the standard of care has been defined to mean professionals must exercise “reasonable judgement and skill” when rendering their professional services.  Second, the opposing party must establish a breach, or a failure to meet that standard of care. Because there are no “bright line standards” or definitive formula for establishing when a design professional has exercised “reasonable judgement and skill,” it’s a very fact intensive and case specific determination. This can make it a costly and time intensive undertaking, requiring countless depositions, witness testimony, expert witnesses, and industry documents to establish the standard of care, and a breach of that standard.*Third, opposing party must show that the breach alleged caused the harm complained of, and fourth, opposing party must establish their damages.*§ 2.7.Architects and engineers—Standard of care to be exercised by project architect or engineer, 41 N.J. Prac., Construction Law § 2.7. 
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Breach of Warranty

Duty

Breach

Causation

Damages

Warranty made

Warranty breached

v. “Reasonable judgment and skill”

v. Failure to meet standard of care

Presenter
Presentation Notes
In a breach of warranty action, the opposing party similarly has to prove duty, breach, causation and harm, but there’s a key difference. Instead of having to establish the standard of care and that the design professional’s conduct failed to meet that standard of care, all the opposing party must show is there was a warranty, and design professional breached that warranty. This can be done simply by presenting the contract to show what the design professional said they would or wouldn’t do. It’s much easier and faster to establish than gathering depositions, witness testimony, expert witnesses, and industry documents, as may be required to prove the standard of care in a negligence claim. As a side note, know that depending on the jurisdiction, some states may require the plaintiff to show reliance as well as these other additional factors to prevail on a breach of warranty claim. We’ll talk more about that when we define warranties. 



Negligence v. Breach of Warranty
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Economic Loss Doctrine

Statute of Limitations

Economic loss doctrine prohibits the recovery of purely 
economic losses in a negligence action.

Statute of limitation period may bar negligence claims.1
2

Two additional reasons a claimant may prefer 
a beach of warranty claim:

LITIGATION AGAINST DESIGN PROFESSIONALS, CLL MA-CLE 10-1. 

Presenter
Presentation Notes
There are two additional reasons opposing party may prefer to file a breach of warranty claim rather than a negligence claim. For instance, in Massachusetts, parties claim a breach of warranty instead of a negligence claim (1) to avoid the less generous limitations period that may apply to negligence claims; and (2) because the economic loss doctrine may limit the available damages the opposing party can claim.*We’ll discuss the Economic Loss Rule in more detail later on, but essentially, the economic loss rule prohibits a Plaintiff from recovering damages, where the damages are purely economic. The economic loss doctrine only applies to a tort claim, which is what a negligence claim would be. A breach of Warranty, on the other hand, would be a contracts claim, so a party pursuing a breach of warranty claim would not be limited by the economic loss doctrine, in the type of damages they could claim. *LITIGATION AGAINST DESIGN PROFESSIONALS, CLL MA-CLE 10-1. 



Definition
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Warranty

Representation

A promise of indemnity if the statement is false.

Statement of fact given to induce another party to act.

Presenter
Presentation Notes
But what exactly is a representation or warranty? A representation is an assertion of fact, true on the date the representation is made, that is given to induce another party to enter into a contract or take some other action. They’re statements of present or past facts. According to the American Bar Association (ABA), however, future “facts” cannot generally be the basis of representations because no one can know the future.* These statements of present or past facts must be true, and they must induce the person receiving the statement to act in reliance on them. If the representation is false and it was relied on by a client when entering into the contract, then this reliance may entitle the client to rescind the contract and claim damages.A warranty is a promise to indemnify the party receiving the warranty for any loss if the fact warranted prove to be untrue. Unlike with a representation, when a party makes a warranty, they’re not promising that some statement is true. * Tina L. Stark, Nonbinding Opinion, Bus. L. Today, January/February 2006, at 8.



3
2
1

Types of Representation

Flat
Representation

Inaccurate representation.

Moderated representation. Only liable 
for major deviations. 

Absolute representation. Liable for 
any and all deviations.

Qualified 
Representation

Misrepresentation
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Presenter
Presentation Notes
Let’s begin by learning more about representations. There are three types of representations which we’ll cover today. Flat representations, qualified representations, and misrepresentations.



321

Flat Representation
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Statement posited as an 
absolute.
No wiggle room [i.e.: “Design professional assumes the entire 
responsibility and liability for any and all damages or injury to employees 
of the design professional occurring in connection with the performance 
of the services under this Agreement. “].

Misrepresentation
Flat

Representation
Qualified

Representation

Presenter
Presentation Notes
The first type is a flat representation. A flat representation is an absolute statement and poses the most risk to the person making the statement. This is because any error or deviation from the representation may result in a claim for damages against the design professional.  An example of a flat representation would be a statement by the design professional that they “assume the entire responsibility for any and all damages or injury to employees of the design professional occurring in connection with the performance of the services under this Agreement.” Assuming ENTIRE responsibility for ANY AND ALL damages is a flat representation because the statement is in absolute terms without any wiggle room. There are no exceptions. Even for damages or injury caused to the design professional’s employees by the sole negligent acts of the client. 
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Qualified Representation

14

Statement that moderates a 
flat statement.
Two types of qualifiers – materiality qualifier [ie: “Design professional 
represents and warrants that there is no material default under contract 
to which design professional is a party.”] and knowledge qualifier [OR
“To the design professional’s knowledge, the financial statements fairly 

present the financial condition of the project.”].

Misrepresentation
Flat

Representation
Qualified

Representation

Presenter
Presentation Notes
A second type of representation is a qualified representation. As opposed to a flat representation, a qualified representation limits your liability to a specified standard. For example, let’s say the design professional in this case is a surveyor – a statement that “the surveyor represents and warrants that there is no MATERIAL default under any contract to which surveyor is a party” is a qualified representation. By adding a material qualifier, which we’ll explain in just a moment, the surveyor has given himself some leeway. Now, even if there is a default, the surveyor would not be liable for a misrepresentation UNLESS the default is a material default. A small, immaterial error will not result in a misrepresentation.  Our second example uses a KNOWLEDGE qualifier, which we’ll also discuss later on in more detail. For the sake of variety, let’s say the design professional in this case is an engineer. It reads “To the engineer’s knowledge, the financial statements fairly present the financial condition of the project.” The KNOWLEDGE qualifier limits the engineer’s liability to only what the engineer knows. Now, if it’s later discovered that the financial statements are not a fair representation of the project financials, the engineer would not be liable unless he knew or had reason to know that the financials were inaccurate. In both examples, the design professionals’ risk and liability to the client—in the event the representation is false—have decreased.



Materiality Qualifier
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Limits representation to 
“material” or most important 
facts.

“Material” if it would affect a person’s decision

[i.e.: “For purposes of this Contract, ‘material’ means any 
noncompliance or basis for liability which could reasonably be likely to 
subject the Company or any of its Subsidiaries to liability, individually or 
in the aggregate, in excess of $20,000,000.”]

Materiality Sample Clauses, Law Insider, https://www.lawinsider.com/clause/materiality.

Presenter
Presentation Notes
As previously discussed, a material qualifier is one of the qualifiers that you can use to reduce your liability. It does so by limiting the design professional’s representation to the most important facts. But how exactly is “material” defined? For instance, in our earlier example, “surveyor represents and warrants that there is no MATERIAL default under any contract to which surveyor is a party,” how do we determine when a default is a MATERIAL default? Though frequently used in contracts, the term “MATERIAL” is often left undefined. But it doesn’t need to be. Parties can negotiate and define the meaning of what is “MATERIAL”. An example from a Law Insider article is shown here.* This materiality clause defines what is “material” in terms of monetary damages and if this definition applied to the surveyor’s representation, then a material default would be one in which the Company’s or its subsidiaries’ liability exceed $20 million. *Materiality Sample Clauses, Law Insider, https://www.lawinsider.com/clause/materiality.



Knowledge Qualifier
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Limits representation to 
“known” facts or conditions.
Different types of knowledge qualifiers:

• Actual – consciously aware of
• Constructive – should have known about
• Imputed – attributed from knowledge of another
• Best – to the best of your knowledge 

Edward J. Levin, "Best" Is Not Always Best When It Comes to Knowledge, Prob. & Prop., January/February 2016, at 44.

Presenter
Presentation Notes
A knowledge qualifier is another type of qualifier that can be used to limit your risk and liability. It does this by shifting the risk of unknown facts from you to your client, and places a greater burden on your client to do their due diligence and, in the event of a claim, places a greater burden of proof on your client. After all, if a design professional asserts that “to their knowledge” a fact is true, a client claiming misrepresentation bears the burden of proving first, that there was a misrepresentation and second, that you knew the statement was false. But there are various kinds of “knowledge”. First, “actual knowledge” typically includes only the information that you are consciously aware of. It limits your liability to what you actually knew when you made the representation. According to the ABA, actual knowledge doesn’t include facts or information that you may have forgotten about, even if that information was available in old files or records.* Second, “constructive knowledge” refers to what you should have known or could have reasonably discovered.Third, “imputed knowledge” is knowledge of another that is attributed to you based on your relationship with that party. For instance, the ABA explains that the knowledge of an agent may be imputed to the principal, the knowledge of an employee or officer may be imputed to the employer or company, and the knowledge of a partner in a partnership may be imputed to other partners and to the partnership.*A more relevant example might be where an engineer in a project knows a material fact. That knowledge would be imputed onto the project manager. In other words, if the engineer has knowledge of a fact that would materially affect the project, the project manager is treated as if he knew that material fact as well, and is liable for any failure to address that defect. Lastly, “best knowledge,” seen in statement such as “the following is true to the best of my knowledge,” or when a written statement or representation begins with “to the best of the knowledge, information, and belief of the undersigned.”From a liability perspective, qualifying your statements to “actual knowledge” presents the least amount of exposure for you and your firm, as this makes you liable only for misrepresentations of facts you had ACTUAL knowledge about. This means you have no obligation to investigate beyond what you actually know when making a representation.*Edward J. Levin, "Best" Is Not Always Best When It Comes to Knowledge, Prob. & Prop., January/February 2016, at 44.



Actual v. Constructive Knowledge

17

Hypothetical
You’re hired to design a 
single-family home for your 
client who has no experience 
in building or designing a 
home. She requests you visit 
the construction site to 
ensure everything goes 
smoothly. Years later, a 
severe foundation issue is 
discovered. Are you liable?

Presenter
Presentation Notes
Let’s look at a hypothetical to see the different application of an actual knowledge qualifier and a constructive knowledge qualifier. You’re hired as an architect in charge of designing a single-family home for your client. Because your client has no experience in building or designing a home, she requests that you visit the construction site to ensure that everything goes smoothly. However, years after the construction is completed, a severe foundation problem is discovered caused by a soil issue. Your former client is suing you because you failed to inform her about this important issue. What happens now? What are your options? Is there anything in the contract between you and your former client that you can use to protect yourself? If you had an “actual knowledge” qualifier when you negotiated the terms of the visits to the construction site, you would only be responsible for knowledge that you were consciously aware of when you made the representation. Because remember, under an actual knowledge standard, you’re only responsible for facts you actually knew at the time the contract was formed and executed, without any obligation to investigate.If you had “constructive knowledge” qualifier, the case becomes more nuanced. With a “constructive knowledge” standard, you’re responsible for facts you actually knew, as well as facts you should have known about. So, if the terms of the contract required you to visit the site once a month, your duty to know the soil issue lessens because the chances of you discovering the issue is small. However, if the site visits were required once a week, your duty is broadened because the more frequently you visit a site, the more opportunities you had to discover the soil issue. Given the frequency of the required visits, it’s more likely that a court will find you liable because you should have known about the soil issue, even if you didn’t have any actual knowledge about it.  
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Misrepresentation

18

Representation was faulty
3 types of misrepresentations: 

(1) Fraudulent; 
(2) Innocent; and 
(3) Negligent.

Misrepresentation
Flat

Representation
Qualified

Representation

Presenter
Presentation Notes
Now that we’ve covered the different types of qualifiers that can help limit a design professional’s liability, let’s discuss what happens when your representation turns out to be inaccurate. There are three types of misrepresentations a party can make: Fraudulent misrepresentation, innocent misrepresentation, and negligent misrepresentation. Know also that you may be liable for a misrepresentation under a state statute protecting against deceptive practices. 



Fraudulent Misrepresentation (FM)
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Misstatement made with 
knowledge of its falsity (scienter).
The elements of fraudulent misrepresentation are:

Restatement Second, Torts §§ 525 & 531 (1977).

1. A false representation of material fact;
2. Made with knowledge or belief as to its falsity, or 

with reckless disregard as to its truth or falsity;
3. With an intent to induce the plaintiff to rely on the 

misrepresentation;
4. Justifiable reliance on the misrepresentation; and 
5. Damage or injury caused to plaintiff by that reliance.

Presenter
Presentation Notes
Even though it’s not likely that you’ll be liable for a fraudulent misrepresentation, we wanted to start with fraudulent misrepresentation, as the elements for both innocent and negligent misrepresentation are based off of this standard. All three types of misrepresentation require a false or inaccurate statement, reliance on that statement, and damage or injury caused to the Plaintiff by that reliance. However, fraudulent misrepresentation requires a showing of an intent to deceive. That the person making the statement was aware of or consciously and purposefully deceived the victim. Also, according to Professor Tina L. Stark from Emory University School of Law, in some jurisdictions, a misrepresentation need not be material for it to constitute a fraudulent misrepresentation. In other jurisdictions, a misrepresentation must be material.* *Tina L. Stark, Drafting Contracts: How and Why Lawyers Do What They Do (2nd ed. 2014). 
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Case Law - FM

Case Law

Rayford v. Monroe/Wabash Dev., LLC, 2014 IL App (1st) 130448-U, 58.

“
”

The causes of action at issue 
here, intentional and 
fraudulent misrepresentation, 
required plaintiffs to show a 
knowing misrepresentation 
on the part of defendant.

Presenter
Presentation Notes
To demonstrate how courts might assess a fraudulent misrepresentation claim and why the intent component matters, let’s look at a case. In Rayford v. Monroe Wabash Development, the buyers of a condominium sought to rescind or cancel their purchase agreement for a residential condominium unit. As we’ll later discuss, one of the remedies for a fraudulent misrepresentation is rescission, the right to rescind a contract. So the buyers, who sought to rescind the contract, claimed, in relevant part, a fraudulent misrepresentation by the developers, who the buyers alleged had knowingly misrepresented the size of the unit. In support of their claim, the buyers argued that the architectural firm used by the developers improperly included certain structural components, such as the seven structural concrete columns, when calculating the square footage of the condominium unit. Because of this, the unit was assessed as being 1,491 square feet. The defendants used this 1,491 square feet calculation to market the condominium unit. To demonstrate that this calculation was inaccurate, the buyers hired, Charles Anderson, a structural engineer and architect, as their expert witness. Charles Anderson was asked by the buyers to measure the unit’s square footage without including the seven columns, and found that it was almost 8% smaller than the 1,491 square feet advertised. This, the buyers argued, was a violation of the contract.The lower court dismissed the buyer’s fraudulent misrepresentation claims and this appellate court affirmed, because the buyers failed to prove a “knowing” misrepresentation. In reaching this conclusion, the appellate court noted that the architectural firm who had calculated the square footage of the condominium used the BOMA (Building Owners Management Association) standard for calculating square footage. This standard is widely recognized and typical when performing square footage calculations of multi-unit residential buildings. In addition, the court noted, the used BOMA standards were in compliance with the Chicago Zoning Ordinance requirements as well as the AIA (American Institute of Architects) standards. The court also commented on the fact that buyers were unable to identify anyone in defendant’s company who was aware that the square footage listed in the marketing materials was false. On these facts, the buyers failed to establish a misrepresentation, much less a knowing or intentional misrepresentation, which were essential elements of their claim. For these reasons, the appellate court affirmed the dismissal of the buyers’ fraudulent misrepresentation claims against the developers. 



Hypothetical - FM
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Are you

.

properly 
licensed?

You enter into a contract with a client 
based in Virginia. The contract 
represents that you are capable of 
providing adequate services for the 
client. Your client wants you to design 
something in Maryland. You are only 
licensed in Virginia. Is this a fraudulent 
misrepresentation?

Hypothetical

Presenter
Presentation Notes
Rayford v. Monroe, the case we just discussed, is useful in understanding how courts apply the rule of fraudulent misrepresentation. But the fact pattern of the case may not be so relatable. So to help drive the point home, here’s a more common scenario. Say you’re licensed only in Virginia, and you enter into a continuing services contract with a client that’s based in Virginia, but you know that the client also owns buildings in Maryland and DC. In your contract, you represent that you are capable of providing adequate services for the client. Your client now wants you to design something in Maryland under this contract. What happens when you’re obligated to design something in Maryland due to the representation you made in your contract even though you knew that you weren’t licensed in Maryland?Entering into this contract, despite knowing that you’re only licensed in Virginia may be considered fraud, if you knew before entering into the contract that your client was based in multiple jurisdictions, because you represented that you were capable of providing the required services, even though you were only licensed in Virginia, and not in Maryland or DC. 



Remedy - FM

22

Minority rule

Majority rule

Out-of-pocket

Benefit of the bargain (expectation damages)

Measure of damages 
depends of state law.

Presenter
Presentation Notes
There are two ways that the damages for a fraudulent misrepresentation are calculated. There are the benefit of the bargain analysis and an out-of-pocket analysis. The method applicable to you and your firm depends on your state’s laws. Because of this, we recommend that if you decide to enter new markets and conduct business in a new state, make sure you check to see which method applies in that state. You might also want to see if materiality plays a role in calculating remedies. According to Tina L. Stark, the law professor who was cited earlier, materiality could play an important role in calculating remedies since some jurisdictions focus on materiality.* *Tina L. Stark, Drafting Contracts: How and Why Lawyers Do What They Do (2nd ed. 2014).



Benefit of the Bargain
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Put aggrieved party in the position it 
would have been in if the 

representation was not a fraud.

_ =Represented
Value

Actual
Value Damages

Difference between represented value and value actually received.

Presenter
Presentation Notes
Of the two methods, the benefit of the bargain method is more common, and a majority of the states use this method to calculate the damages in the event of a fraudulent misrepresentation. The goal is the put the aggrieved or misrepresented party in the position it would have been in if the misrepresentation had been true – to give them the benefit they bargained for and thought they would be receiving. The formula for a benefit of the bargain analysis is “represented value” (minus) “actual worth” (equals) the amount of “damages”. 



Out-of-Pocket

24

Compensate aggrieved party by the 
exact amount lost due to the fraud.

_ =Amount
Paid

Actual
Value Damages

Difference between amount paid and value actually received. 

Presenter
Presentation Notes
Though less common, a minority of jurisdictions use the out of pocket method to calculate damages. The goal of this method is to ensure that the misrepresented party pay for only what they received, rather than to give the misrepresented party the benefit of the bargain. The formula for an out of pocket analysis is “amount paid” (minus) “actual worth” (equals) “damages”.



Calculation of Damages
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_ =Amount
Paid

Difference between amount paid and value actually received. 

Actual
Value

Damages

_ =Represented
Value

Difference between amount paid and value actually received. 

Actual
Value

Damages

Benefit of the bargain:

Out-of-pocket:

$12,000 $6,000 $6,000

$6,000$8,000 $2,000

Presenter
Presentation Notes
Here’s an example to illustrate how these calculations work, and why they can leave you with very different damage amounts.  Let’s assume you’re buying equipment for your firm and the seller represents that the value of the equipment is $12,000 but he’ll give it to you for $8,000 – the represented value is $12,000 and the amount paid is $8,000. Now let’s say the seller misrepresented a material capability of that equipment, such that it’s actually only worth $6000. Your damages under a benefit of the bargain analysis is $6,000. This is the difference between $12,000 (the value you thought you bargained for) minus $6,000 (the value you actually received).Your damages under an out of pocket analysis is $2,000. Which is $8,000 (the amount you paid for the equipment) minus $6,000 (the actual value of the equipment). As you can see, even where the facts are the same, the damage amounts may differ depending on whether damages are calculated using a benefit of the bargain analysis or an out-of-pocket analysis. 



Innocent Misrepresentation (IM)
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Misstatement made with reasonable belief 
that the statement was true.

The elements of innocent misrepresentation are:

Restatement Second, Torts §§ 525 & 531 (1977).

1. A false representation of material fact;
2. Substantial reliance on the misrepresentation by 

plaintiff;
3. Damages proximately caused to plaintiff by that 

reliance; and 
4. No benefit to the party who made the 

misrepresentation.

Presenter
Presentation Notes
A second type of misrepresentation that you may run into is innocent misrepresentation. The elements vary slightly depending on the jurisdiction, but in general, these are the basic ones needed to establish an innocent misrepresentation. As you can see, the first three elements are the same as those required for a fraudulent misrepresentation. (1) a false representation of a material fact; (2) substantial reliance on that misrepresentation by the aggrieved party; and (3) damages caused to the aggrieved party by that misrepresentation. Unlike fraudulent misrepresentation, however, there is no fraudulent purpose or intent requirement. Instead, an innocent misrepresentation occurs when you make a misstatement about a fact you reasonably believed to be true; AND where you received no benefit from that misrepresentation. We stress the word reasonable, because this is what differentiates an innocent misrepresentation from a negligent misrepresentation. So under a theory of innocent misrepresentation, even if you truly believed that your statement was true, and have a reasonable basis for that belief, you could still be liable for a statement that turns out to be false if a client substantially relied on that statement, that reliance was the cause of the client’s loss, and you received some benefit from that loss. On the other hand, if the misrepresentation doesn’t benefit you or your firm, or hurts both parties to the contract—both you and your client—then a court may not find that a misrepresentation occurred.



Negligent Misrepresentation (NM)
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Misstatement made with unreasonable belief 
as to its truth.

Nota Construction Corp. v. Keyes Associates, Inc., 45 Mass. App. Ct. 15 (1995)

“In order to recover for negligent misrepresentation a 
plaintiff must prove that the defendant 
(1) in the course of his business, 
(2) supplies false information for the guidance of others 
(3) in their business transactions, 
(4) causing and resulting in pecuniary loss to those others 
(5) by their justifiable reliance upon the information, and 
(6) with failure to exercise reasonable care or competence in 

obtaining or communicating the information.

Presenter
Presentation Notes
But if a misrepresentation claim is made against you, it’s most likely going to be a negligent misrepresentation claim. As with innocent misrepresentation, an intent to deceive is not required to establish a negligent misrepresentation. Like with innocent misrepresentation, you may be liable under a theory of negligent misrepresentation, even where you honestly believe your statement to be true at the time you make it. However, unlike with an innocent misrepresentation, that honest belief in your statement is not reasonable – that is, your misrepresentation was due to a failure to exercise reasonable care and competence in obtaining or communicating some information.
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Case Law - NM

Case Law
Court allowed a contractor to seek 
recovery for purely economic 
damages suffered by Architect’s 
negligent misrepresentations, 
despite the absence of a 
contractual relationship between 
the parties.  

Bilt-Rite Contractors, Inc. v. The Architectural Studio, 581 Pa. 454, 866 A.2d 270, 273 (Pa.2005)

Presenter
Presentation Notes
Bilt-Rite Contractors v. The Architectural Studio is an example of how a negligent misrepresentation claim might arise, and what it could mean for you. In Bilt-Rite Contractors, the Pennsylvania Supreme Court allowed a contractor to sue the architect for economic damages suffered by the architect’s negligent misrepresentations, despite the absence of a contractual relationship between the parties. These were the facts: The Architectural Studio (which we’ll refer to as TAS) was hired by the East Penn School District to provide architectural services for the design and construction of a new school. The school district subsequently entered into a contract with Bilt-Rite, the Contractor, to provide general construction work for the project. The contract between the school district and the Contractor specifically incorporated by reference, the plans, drawings and specifications provided by TAS. TAS’s plans provided for the installation of certain systems that TAS “expressly represented could be installed and constructed through the use of normal and reasonable construction means and methods.” This representation turned out to be false, and substantially increased the Contractor’s construction costs beyond what it would have cost had the design firm’s representations been true. The Contractor filed a negligent misrepresentation case against TAS, seeking recovery of its increased construction costs. TAS argued that the claims were barred by the “economic loss doctrine”, and that TAS owed no duty to the Contractor, since it didn’t have a contractual relationship with the Contractor. Bilt-Rite Contractors, Inc. v. The Architectural Studio, 581 Pa. 454, 866 A.2d 270, 273 (Pa.2005).
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Economic Loss Doctrine

Bilt-Rite Contractors, Inc. v. The Architectural Studio, 581 Pa. 454, 866 A.2d 270, 273 (Pa.2005)

Bars claims for purely economic losses by 
entities whom you have no contractual privity.

Owner

ContractorDesign Professional

No contractual relationship between Contractor and Design Professional (DP) 
means Contractor’s claims against DP for purely monetary damages is barred.

Presenter
Presentation Notes
This was a logical argument, because in general, the Economic Loss doctrine protects you against claims by entities with whom you have no contractual relationship with from seeking to recover losses or damages that are purely economic. So for example, where a contractor claims he suffered losses due to increased construction costs caused by alleged misrepresentations in your specifications, the contractor is only seeking recovery for a monetary loss. Because the Contractor isn’t seeking damages for any injury to persons or property, it’s a claim for a purely economic loss.  Assuming that the contractor only had a contract with the owner, and not with you, as was the case here, such a claim would be barred under the economic loss rule. In the construction context — with many non-contracting parties involved in work that necessarily implicates others— the economic loss doctrine can seriously limit a harmed party’s recovery of damages. 
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Exception to Economic Loss Rule

Bilt-Rite Contractors, Inc. v. The Architectural Studio, 581 Pa. 454, 866 A.2d 270, 273 (Pa.2005)

“
”

where information is negligently supplied by one in the 
business of supplying information, such as an architect 
or design professional, and where it is foreseeable that the 
information will be used and relied upon by third persons, 
even if the third parties have no direct contractual relationship 
with the supplier of information” 

Negligent misrepresentation claims may be permitted 
despite Economic Loss Rule…

depending on your jurisdiction.

Presenter
Presentation Notes
However, the court in this case held that the economic loss doctrine doesn’t apply to claims of negligent misrepresentation. “Where information is negligently supplied by one in the business of supplying information, such as an architect or design professional, and where it is foreseeable that the information will be used and relied upon by third persons, even if the third parties have no direct contractual relationship with the supplier of information,” the economic loss doctrine would not bar the claim under Pennsylvania law. Therefore, even though this claim would typically be barred by the economic loss doctrine, the court said negligent misrepresentations claims are the exception, and allowed the Plaintiff to pursue their claims. 



Applicability of Economic Loss Rule
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If NOIf YES
You have potential exposure 
from your direct client AND 
anyone who could experience an 
adverse economic impact from 
your failure to meet the 
accepted standard of care.

Be sure to ask about 
exceptions (ie: negligent 
misrepresentations).

Has your state adopted the 
doctrine?

Presenter
Presentation Notes
When you’re thinking about the economic loss doctrine, it’s a two-step inquiry. First, you need to see if your state has adopted the Economic loss rule. It’s been adopted in a majority of US jurisdictions and states, so it’s more likely than not that your state has adopted the rule. If it does apply, then you need to see if any exceptions to the economic loss rule exist, such as an exception for negligent misrepresentation claims. As you saw with Bilt-Rite, in many jurisdictions, a negligent misrepresentation is often an exception to the economic loss rule – and this can increase your liability.For folks who weren’t able to join us for our past webinar on the Economic Loss Doctrine, we’ve posted a link to the webinar in the chat box. So feel free to refer back to the webinar for more information.



Remedy – IM & NM
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Restitution

Avoidance/Rescission

Prevent unjust enrichment. 

Cancel the contract and return the parties to their position before 
the contract.

Misrepresentations must be 
“material” to support a remedy.

Presenter
Presentation Notes
The usual remedies for making an innocent or negligent misrepresentation are avoidance and restitutionary recovery. Avoidance, which is sometimes referred to as rescission, permits the injured party to undo the contract. Restitutionary recovery requires a party to return to the injured party the value of the benefit it received. The value of the benefit received can be measured in one of two ways: (1) the reasonable value of the ‘benefit’ received – so if it was a service, it might be the reasonable market value of that service; and (2) the second way the value of the benefit received can be measured, is the extent to which a party has been “enriched”, that is the value of their property has been increased or their interests advanced. As is stated on the slide, misrepresentations must be “material” for a party to be awarded some remedy. Materiality usually means something that would affect a person’s decision. In other words, did the innocent and/or negligent misrepresentations affect the plaintiff’s decision?
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Case Law – State Law

Case Law

Moore v. Bird Engineering Co., 41 P.3d 755 (Kan. 2002) 

Finding that the Kansas 
Consumer Protection Act 
applies to an engineer who 
sells his/her engineering 
services to a consumer. 

1) Does the state statute apply?
2) If yes, did design professional 

engage in a deceptive act or 
practice as defined by the 
state statute?

Analysis

Presenter
Presentation Notes
Another issue we mentioned earlier was that misrepresentations may make you liable under a state consumer protection act. Moore v. Bird Engineering is an example of how such a state statute applies to professional services. In this case, the plaintiff, William Moore, employed Bird engineering to design a bridge for his property. He also hired them to do some supervision on the project. Moore informed the engineer that the bridge had to have a load-bearing capacity of 32,000 pounds, sufficient for small fire trucks and other emergency vehicles. Upon completion of the design documents, the engineering company represented to the property owner, Moore, that his load-bearing requirements had been satisfied. In actuality, the load-bearing capacity of the bridge was found to be only 8,000 pounds – 24,000 pounds less than what the defendant had represented. The district court found that the engineering company was liable for a breach of contract, breach of warranty – which we’ll talk about after this case – and a violation of the Kansas Consumer Protection Act (the KCPA). This court affirmed. In reaching their decision the court asked two questions: (1) does the KCPA apply to design professionals; and (2) if so, did the engineering company engage in a deceptive practice in violation of the KCPA? And this is very similar to the analysis a court in your jurisdiction might employ if you faced such an allegation.



Kansas Consumer Protection Act (KCPA)

Article 6, Section 50-623 Kansas consumer protection act; 
purpose; construction

34

This act shall be construed liberally to promote the following 
policies:

(a) To simplify, clarify and modernize the law governing        
consumer transactions;

(b) To protect consumers from suppliers who commit deceptive and 
unconscionable practices;

(c) To protect consumers from unbargained for warranty disclaimers; 
and 

(d) To provide consumers with a three-day cancellation period for 
door-to-door sales.

Presenter
Presentation Notes
To answer the first question – does the KCPA apply – the court looked at the statute. In relevant part, the Kansas Consumer Protection Act reads, “This act shall be construed liberally to promote the following policies,” and lists 4 goals. Looking at these 4 goals, the court said the KCPA applied to this case under subpart (b) – the protection of consumers. The court found that “Moore was a consumer within the meaning of the statute because he sought services for personal purposes, and Bird was a supplier because he engaged in consumer transactions in the ordinary course of business.” Liberally applying the KCPA, the court found that the KCPA applied to a professional engineering company that sells its engineering services to a consumer.



Kansas Consumer Protection Act (KCPA)

Article 6, Section 50-626 Deceptive acts and practices
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(a) No supplier shall engage in any deceptive act or practice in 
connections with a consumer transaction.

(b) Deceptive acts and practices include, but are not limited to, the 
following, each of which is hereby declared to be a violation of this 
act, whether or not any consumer has in fact been misled:

(1) Representations made knowingly or with reason to know that:
(A) Property or services have…characteristics…uses, benefits  or 

qualities that they do not have; 
(D) Property or services are of a particular standard, quality, 
grade, style or model, it they are of another which differs 
materially from the representation.

Presenter
Presentation Notes
Next, the court assessed whether the engineering company committed a deceptive act in violation of the KCPA. The court found that the engineering company was liable under section 50-626(b)(1) subparts (A) and (D). By representing that the Client’s load-bearing requirements were satisfied when the engineering company knew or had reason to know that the actual load-bearing capacity of the bridge was 8,000 pounds, the engineering company engaged in a deceptive practice in violation of the KCPA. Moore v. Bird Engineering Co., 41 P.3d 755 (Kan. 2002) under the Kansas Consumer Protection Act



Warranty
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Warranty

Reliance

A promise of indemnity if the statement is false.

Reliance on the truth of the statement depends on jurisdiction.

Presenter
Presentation Notes
Let’s now move onto discussing warranties. If you remember from the beginning of this webinar, a representation is a promise that your statement is true. With a warranty, on the other hand, you’re not promising that your statement is true. You’re merely promising to indemnify the other party if your statement turns out to be false. A simple example of this is a home warranty. When you purchase a home warranty, you’re not purchasing a guarantee that all the appliances in your home will function seamlessly. Rather, you’re purchasing a promise that the costs of repair or replacement for any appliances will be covered. Because a warranty is not a promise in the truth of a statement, reliance by the other party, on the truth of your statement, is not necessarily an element in proving a breach of warranty. There are two schools of thoughts on a “reliance” requirement. Many jurisdictions find that reliance on the truth of a statement is not a required element to establish a breach of warranty. They follow the rational of the New York court in the seminal case, CBS Inc. v. Ziff-Davis Publishing Co.
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Case Law – Reliance

Case Law
Finding that the lack of 
reasonable reliance on 
Defendant’s claims does not 
absolve Defendant of its 
warranty obligations under 
the contract. 

CBS Inc. v. Ziff-Davis Pub. Co., 75 N.Y.2d 496, 503, 553 N.E.2d 997 (1990)

Presenter
Presentation Notes
This case involved the sale of a division of Ziff Davis Publishing Co to CBS. CBS alleged that it reached the decision to purchase based on Ziff Davis’ representations regarding the financial condition of the business. The contract between the parties included an express warranty by Ziff Davis as to the truthfulness of the financial statements it had provided. Prior to closing, CBS discovered information which led it to believe that the warranted information was untrue. Ziff Davis assured CBS that their concerns were meritless, and the parties closed anyways. The issue before the court was “Did CBS’s lack of belief in and reliance on the truth of the warranted information prior to closing relieve the seller of its obligations under the warranties?” In other words, did the lack of reliance by CBS on the warranted information undermine their breach of warranty claim?�CBS Inc. v. Ziff-Davis Pub. Co., 75 N.Y.2d 496 N.E.2d 997 (1990).



”
“
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Reliance Requirement

The critical question is not whether the buyer 
believed in the truth of the warranted 
information, as Ziff-Davis would have it, but 
‘whether [buyer] believed [it] was purchasing 
the [seller’s] promise [as to its truth].’

CBS Inc. v. Ziff-Davis Pub. Co., 75 N.Y.2d 496, 503, 553 N.E.2d 997 (1990)

Presenter
Presentation Notes
The court ruled that it was not, because reliance on the truth of the statement warranted, was not required to establish a breach of warranty. This is different from the elements of a misrepresentation, in which justifiable reliance by the party claiming an injury is required. Here, the court said – because a warranty is a promise of indemnity, rather than a promise that a statement is true, a promisee does not have to believe that the statement is true. In fact, according to the court, the warranty's purpose is to relieve a promisee from the obligation of determining a fact's truthfulness. For this reason, the court held that a lack of reasonable reliance on Ziff-Davis’ statement did not absolve Ziff Davis of its warranty obligations under the contract. This view of “reliance” has been followed by the majority of states.*I would just like to point out that under these same facts, if Ziff-Davis had made a representation, rather than a warranty as to the truthfulness of their financial statements, it’s likely that the court would have find them not liable to CBS, for a lack of justifiable reliance. So as you can see, warranties and representations create different liabilities for the party making the statement. This is why a contract might ask you to “represent and warrant” a certain fact. Because this broadens your Client’s coverage, as well as your potential liability.*CBS Inc. v. Ziff-Davis Pub. Co., 75 N.Y.2d 496 N.E.2d 997 (1990).
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Types of Warranty

Express
Warranty

Oral or written promise.

Implied
Warranty

39

An obligation imposed by law apart 
from any contractual provision 
existing between the parties. 

Presenter
Presentation Notes
There are two different types of warranties. Express warranties are the written or verbal warranties that you explicitly state. These may create an uninsurable liability for you, because as we mentioned in the beginning of this session, RLI’s professional liability insurance doesn’t cover express warranties or guarantees that would not exist in the absence of the contract. Feel free to refer back to slide number 7 to see the language contained in your policy.  Implied warranties are warranties that the law implies onto your relationship with other parties. Because implied warranties are imposed by the law, they may exist even where the contract expressly disclaims such warranties, or even in the absence of a contract between the parties. 
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Case Law – Implied Warranty

Case Law

U.S. v. Spearin, 248 U.S. 132 (1918).

Holding that where a contractor is 
bound to build according to plans 
and specifications prepared by the 
owner, that contract contains an 
implied warranty that the 
specifications are sufficient for 
their intended purpose.

Presenter
Presentation Notes
US v. Spearin is the seminal case on the issue of implied warranties. In this case, the court held that where a contractor is bound to build according to plans and specifications prepared by the owner, the owner impliedly warrants the sufficiency of those plans and specifications. The contractor will not be held responsible for the consequences of defects in those plans and specifications.*Building on this rationale, other jurisdictions have found that under certain circumstances, design professionals also impliedly warrant the sufficiency of their plans and specifications and “owe a duty to the client and third parties that arises separate and distinct from the contract for services.”  Tommy Plumbing & Heating Co. v. Jordan, Jones and Goulding Inc., the case we cited in our Course description, is one such case.*United States v. Spearin, 248 U.S. 132, 39 S. Ct. 59, 63 L. Ed. 166 (1918).



41

Case Law – Implied Warranty

Case Law
Holding that where a design 
professional prepares plans and 
specifications to be followed, there 
exists an implied warranty that the 
specifications are sufficient for 
their intended purpose.

Tommy L. Griffin Plumbing & Heating Co. v. Jordan, Jones & Goulding, Inc., 320 S.C. 49, 56, 463 S.E.2d 85, 89 (1995)

Presenter
Presentation Notes
In Tommy Plumbing and Heating Co, the plaintiff was the low bidder on the construction of a water trunk for the County of Charleston. The defendant was the design engineer and supervised the project for the County. Once construction began, plaintiff and defendant had numerous disagreements. The plaintiff brought this action claiming the defendant:wrongfully closed the job for nearly a month due to false allegations of OSHA violations, made demands of plaintiff which were not in the contract, wrote a disparaging letter to plaintiff's bonding company, anderroneously interpreted the contract to the County and plaintiff.In determining whether there was an implied warranty between the parties even when there was no privity between them, the courts held that one who undertook to design and oversee a construction project for another impliedly warranted the design and quality of construction despite the lack of privity between the parties. Furthermore, if a party furnishes plans and specifications for a contractor to follow in a construction job, the party impliedly warrants they are sufficient for the purpose in view.  Lack of privity defense is denied. The take away from Tommy L. Griffin Plumbing is that even though there is no privity between parties, if you as a design professional undertook to design and oversee a project and/or furnishes plans and specification for a contractor, you have impliedly warranted to your clients. 



Remedy – Breach of Warranty
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Benefit of the Bargain
Represented value – Actual value = Damages

Measure of damages 
depends of state law.

Presenter
Presentation Notes
Similar to one of the remedies of a fraudulent misrepresentation, the remedy that a defendant can claim when there is a breach of warranty  is the benefit of the bargain damages. 



Summary of Remedies
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Innocent and Negligent 
Misrepresentations

Fraudulent Misrepresentations Warranties 

Avoidance (rescission) and 
restitutionary recovery 

Avoidance and restitutionary 
recovery

OR

Damages:
• Out-of-pocket damages
or
• Benefit of the bargain 

damages
• Punitive damages (possibly) 

Benefit of the bargain 
damages

Tina L. Stark, Drafting Contracts: How and Why Lawyers Do What They Do (2nd ed. 2014)

Presenter
Presentation Notes
This chart from Professor Tina Stark’s book, Drafting Contracts: How and Why Lawyers Do What They Do, is a summary of all the available remedies for innocent and negligent misrepresentations, fraudulent misrepresentations, and warranties. Tina L. Stark, Drafting Contracts: How and Why Lawyers Do What They Do (2nd ed. 2014).   
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Drafting Tips: Representations

Maker v. Receiver

Currently or Presently

Tense

Passive v. Active

Tina L. Stark, Drafting Contracts: How and Why Lawyers Do What They Do (2nd ed. 2014)

Presenter
Presentation Notes
Now that we’ve discussed representations and warranties – what they are and the liabilities created by a misrepresentation or breach of warranty— let’s move on and talk about how you can manage that liability. Professor Stark from Emory University School of Law gives us some guidance on managing liabilities in drafting contracts.  First, if you’re the party making representations, minimize the number of representations and qualify them as much as possible. Use some of the knowledge and materiality qualifiers we talked about previously. Doing so can reduce your potential liability. On the other hand, if you’re the party receiving representations, it’s in your firm’s best interests for the representations to be as broad and unqualified as possible. This will make it easier for your firm to establish a misrepresentation by the party making the statement.When making a representation about a present fact, be careful not to use phrases such as “currently” or “presently” in a representation. These words can affect the meaning of a condition that provides that representations must also be true on the closing date. If a representation includes one of these words, it may be interpreted to mean you are representing the facts are true as of the date of the closing, rather than the date of signing, as you might’ve intended. Also, as we have previously mentioned, because representations can be made about a present or past fact, make sure to draft the representation in the appropriate tense. Use past tense when making representations about past facts, and present tense when making representations about present facts. So where does that leave us with future facts? Generally, representations about future facts can’t be justifiably relied on, since no one can know the future. However, there are, of course, exceptions. A recipient of a representation might rely on your future opinion or speculation where the speaker purports:To have special knowledge of the “fact,” stands in a fiduciary relationship to the recipient, and has secured the recipient’s confidence. Last but certainly not least, be careful when choosing to write in passive or active voice. When the issue is the action rather than the actor, the passive voice is appropriate. But if the issue is the actor, not the action, then active voice is appropriate. An active sentence would be something like: The contractor built the house, where the actor is the subject and the main focus of the sentenceBut a passive voice version that has the same meaning of the active sentence would be: The house was built by the contractor. Because the subject, contractor, appears later on in the sentence, the action, the fact that the house was built, is emphasized in the passive voice version. Tina L. Stark, Drafting Contracts: How and Why Lawyers Do What They Do (2nd ed. 2014).
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Drafting Tips: Warranties

Risk Allocation 

Time Periods

Survival of Contract Signing

The Effect of Qualifiers 

No Representation Statements? 

Implied Warranty Disclaimers? 

Crowell & Moring LLP, Drafting Workshop—Indemnity, Reps and Warranties, Termination, Damages (2017) 
https://www.acc.com/chapters/ncr/upload/Slides-Drafting-Session-5.pdf

Presenter
Presentation Notes
Occasionally, but not often, as a matter of risk allocation, a party might make only a warranty. According to Professor Tina Stark from our previous slides, this typically occurs when a party refuses to represent a “fact” because its truth is unknown or unknowable, but the parties agree that the would-be maker should be liable if the fact is not as stated.*Therefore, when drafting warranties, Crowell and Moring LLP, an international law firm, suggests that you should Consider the risk profile for each party and identify which party should most fairly bear any identified risks.Identify the appropriate time period for the representations to cover.Consider whether the representations should survive the signing of the contract.Consider the effect that including materiality and knowledge qualifiers has on the risk allocation structure.Consider including a statement that there are no representations other than those expressly stated in the contract.Consider whether there are any implied warranties that should be disclaimed.***Tina L. Stark, Drafting Contracts: How and Why Lawyers Do What They Do (2nd ed. 2014).**Crowell & Moring LLP, Drafting Workshop—Indemnity, Reps and Warranties, Termination, Damages (2017) https://www.acc.com/chapters/ncr/upload/Slides-Drafting-Session-5.pdf. 

https://www.acc.com/chapters/ncr/upload/Slides-Drafting-Session-5.pdf
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the Architect cannot and does not warrant 
or represent that bids or negotiated prices 
will not vary from the Owner’s budget for 
the Cost of Work or from any estimate of 

the Cost of Work or evaluation prepared or 
agreed to by the Architect.

“
”

AIA B101 – 2007  §6.2 

Presenter
Presentation Notes
And if you’re unsure what warranties or representations are appropriate to make or request, we recommend you refer to the standard documents prepared by the AIA, the EJCDC, and similar organizations. The suggested language provides insight into things a design professional might specifically wish to clarify are not represented or warranted. For instance, when preparing a cost estimate for a client, the design professional may wish to establish that a cost estimate is just that – an estimate and not a guaranteed maximum price. The labor market, future costs of equipment and materials, and the actual construction process are beyond the design professional’s control. As such, a design professional can provide their professional opinion, but cannot be expected to provide guaranteed figures. This sample language from the AIA establishes just that. 
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QUESTIONS?

Thank you for your time!

Presenter
Presentation Notes
As we bring this session to a close, please submit any final questions using the ‘Chat’ feature on your screens.We’d like to thank all of you for participating today.  Our next Wednesday Webinar will be held September 5th. The topic will be Claims.  We’ll send out email invitations to all of our insureds and brokers next week as a reminder.  At the end of today’s session, you’ll be directed to RLI’s testing center.  In order to receive your certificate of participation, you will need to create an account with a username and password.  Once you’ve successfully entered our system, you’ll take the short survey about today’s presentation, and a certificate will be generated for you.  Your current certificate as well as past certificates you’ve earned will be available on our site.  If you choose not to complete the survey right after this session, a follow up email will be sent to you with a link to RLI’s testing center.If you have multiple attendees viewing this webinar, please send them each a copy of the link to our testing center so that each participant may create their own account and certificates.Again if you provided your AIA number to us, we will submit your participation today.Thanks again and we look forward to having you join us for future Wednesday Webinars.

mailto:Jennifer.Walton@rlicorp.com
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